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In recent weeks, celebrations throughout the Pacific

Northwest marked the 40th anniversary of the “Boldt
decision” — the landmark decision in the tribal treaty
rights case, U.S. v. Washington. This decision upheld
tribes’ right to take fish and prohibited the state of
Washington from thwarting tribal harvest. Judge
Boldt's 1974 decision was intended to close a chapter
in our history during which tribal fishers were
harassed, beaten, and imprisoned for the act of
fishing. In recognition of this anniversary, the
Washington state legislature voted to clear the
criminal records of all the tribal people who had been
arrested for fishing — that is, for exercising the rights
they had been guaranteed under the treaties. Yet the
legacy of this shameful era may be revived if
Washington’s Department of Ecology calculates water
quality standards so as to reflect and perpetuate the
time when tribes could not harvest salmon and other
fish.

Water quality standards determine how much
pollution will be allowed in our waters and, as a
consequence, in the fish we all eat. Water quality
standards are human health-based; they are currently
set by means of risk assessment. Environmental
agencies such as Ecology enlist risk assessment
equations that determine how much of each toxic
pollutant — PCBs, mercury, dioxins, PAHs — can safely
be presentin a water body so that humans who eat
the fish from that water won’t risk cancer or suffer
irreversible neurological damage or other harms.
There are several variables in this equation. The
value for each of these variables is determined by
intertwined “science” and “policy” choices. Agency
risk assessors consider the degree to which a given
pollutant bio-accumulates in fish tissue; the amount of
fish people can be expected to consume; the number
of years over which people will likely consume fish at
this rate; and other variables. The plausible value for
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some of these variables spans two orders of
magnitude; for other variables, the range is less
dramatic, but there is still room for play.

And play is precisely what industrial polluters and
their consultants do, as they take aim at each
variable, with the ultimate goal of weakening the
resulting water quality standards. | have discussed
some of these efforts in the Pacific Northwest here
and here, as well as here.

The latest tactic - advanced by an industry consultant
- and currently embraced by Washington’s
Department of Ecology as its “preferred approach” —
is to alter the standard assumption for adult
bodyweight, increasing it from 70 kg to 80 kg. This
change to Ecology’s (and EPA’s) longstanding
practice was suggested on the theory that tribal
people, on average, currently have a higher
bodyweight, i.e., 79 kg or 81 kg, according to two
recent surveys in the Pacific Northwest. The “average
American,” too, it was suggested, is currently heavier
than in prior years. The difference in the resulting
water quality standards as a consequence of this
change? The standards would be roughly 10% - 15%
less protective.

Which means that the fish will be that much less safe
to eat — or, to put a finer point on it: tribal people
seeking to put a healthy, uncontaminated meal of fish
on their table will be able to do so less often.

But tribes know well the connection between tribal
members’ health and their ability to obtain and
consume traditional foods. For the fishing peoples
throughout the Pacific Northwest, salmon and other
fish and shellfish are at the center of a traditional
diet. As documented by a recent study of one of the
fishing tribes, “[t]he loss of traditional food sources is
now recognized as being directly responsible for a
host of diet-related illnesses among Native
Americans, including diabetes, obesity, heart disease,
tuberculosis, hypertension, kidney troubles, and
strokes.” These illnesses are currently a matter of
grave concern throughout Indian Country. American
Indians and Alaska Natives now suffer extraordinary
rates of diabetes — two to three times that of all other
racial/ethnic populations combined. Some 1,300
patients with diabetes require the services of the
Yakama Indian Health Clinic; the incidence of
diabetes in the Yakama Nation is 14.8% — double that
in the state of Washington. The relatively higher
bodyweights recorded in contemporary surveys of
tribal people in the Pacific Northwest coincide with
the depletion and contamination of the fish resource.
This increase is also a direct legacy of the days in
which tribal fishers were harassed and their fish
frightened away; tribal nets were slashed; and tribal
boats and gear were destroyed or confiscated. With
tribal fishers in jail, there was no fish to put on their
family’s table. Without gear — and no fish to sell to
buy new gear — some fishers were forced to turn to
other work. Together, these forces have worked to
deprive tribal people of their salmon and other
traditional foods and have fueled a public health
crisis.

The solution is not to take one element of that crisis —
increased bodyweight — as a “given,” and therefore a
basis for environmental agencies to permit more

http://www .progressivereform.org/CPRBlog.cfm?idBlog=8D 9D D 724-B323-B46A-857B382825C 93F 62

Climate Change

Corporate
Accountability and
Tort Reform

CPRblog
Environmental
Protection

Excessive Secrecy
in Government
Food and Drug
Safety
Occupational

Safety and Health
Issues

Publications and
Books

Regulatory Policy

Testimony and
Letters to
Agencies

Blogs we read:

ACSBIlog
AlterNet

Center for
Environmental
Health

Climate Progress

Coalition for
Sensible
Safeguards

Consumer Law
and Policy Blog

DeSmogBlog
Enviroblog

Environmental
Health News

EPA's
Greenversations
The Fine Print

Flatt Out
Environmental

GreenLaw

Grist

The Intersection
HuffPost's

2/4


http://www.progressivereform.org/CPRBlog.cfm?fkScholar=85
http://www.progressivereform.org/CPRBlog.cfm?section1st=6
http://www.ombwatch.org/the_fine_print
http://climateprogress.org/
http://ejcw.org/documents/Kari%20Norgaard%20Karuk%20Altered%20Diet%20Nov2005.pdf
http://www.progressivereform.org/CPRBlog.cfm?fkScholar=54
http://www.progressivereform.org/CPRBlog.cfm?idBlog=E072AEC3-A728-A0BD-32965A41D8C66EBB
http://www.cdc.gov/mmwr/preview/mmwrhtml/mm5230a1.htm
http://greenlaw.blogs.law.pace.edu/
http://www.progressivereform.org/CPRBlog.cfm?fkScholar=90
http://www.progressivereform.org/CPRBlog.cfm?section1st=29
http://www.progressivereform.org/CPRBlog.cfm?section1st=5
http://www.progressivereform.org/CPRBlog.cfm?section1st=4
http://www.progressivereform.org/CPRBlog.cfm?fkScholar=57
http://generationgreen.org/
http://fuelfix.com/blog/voices/flatt-out-environmental/
http://www.progressivereform.org/CPRBlog.cfm?section1st=2
http://www.progressivereform.org/CPRBlog.cfm?fkScholar=33
http://www.progressivereform.org/CPRBlog.cfm?fkScholar=30
http://www.progressivereform.org/CPRBlog.cfm?fkScholar=17
http://www.grist.org/
http://www.progressivereform.org/CPRBlog.cfm?fkScholar=131
http://www.desmogblog.com/
http://www.progressivereform.org/CPRBlog.cfm?section1st=7
http://www.progressivereform.org/CPRBlog.cfm?fkScholar=66
http://www.ecy.wa.gov/programs/wq/swqs/DT7Slides021014.pdf
http://www.progressivereform.org/CPRBlog.cfm?fkScholar=16
http://progressivereform.org/articles/WA%20DEP%20Email%20from%20Windward%20Consultant.pdf
http://www.progressivereform.org/CPRBlog.cfm?fkScholar=120
http://www.enviroblog.org/
http://www.law.seattleu.edu/Documents/ailj/Spring%202013/O'Neill-Fishable%20Waters.pdf
http://www.progressivereform.org/CPRBlog.cfm?fkScholar=62
http://www.progressivereform.org/CPRBlog.cfm?section1st=8
http://blog.epa.gov/blog/
http://www.progressivereform.org/CPRBlog.cfm?fkScholar=21
http://www.progressivereform.org/CPRBlog.cfm?fkScholar=63
http://www.progressivereform.org/CPRBlog.cfm?fkScholar=32
http://www.progressivereform.org/CPRBlog.cfm?fkScholar=31
http://www.environmentalhealthnews.org/
http://www.progressivereform.org/CPRBlog.cfm?fkScholar=18
http://www.progressivereform.org/CPRBlog.cfm?fkScholar=130
http://www.progressivereform.org/CPRBlog.cfm?fkScholar=119
http://www.progressivereform.org/CPRBlog.cfm?section1st=9
http://www.progressivereform.org/CPRBlog.cfm?section1st=3
http://www.progressivereform.org/CPRBlog.cfm?fkScholar=56
http://blogs.discovermagazine.com/intersection/
http://www.progressivereform.org/CPRBlog.cfm?fkScholar=110
http://pubcit.typepad.com/clpblog
http://www.acsblog.org/
http://www.progressivereform.org/CPRBlog.cfm?fkScholar=19
http://www.progressivereform.org/CPRBlog.cfm?fkScholar=28
http://www.sensiblesafeguards.org/
http://www.nihb.org/sdpi/yakama_visit.php
http://www.progressivereform.org/CPRBlog.cfm?section1st=32
http://www.alternet.org/blogs/
http://www.progressivereform.org/CPRBlog.cfm?fkScholar=23
http://www.progressivereform.org/CPRBlog.cfm?fkScholar=129
http://www.progressivereform.org/CPRBlog.cfm?fkScholar=58
http://www.huffingtonpost.com/news/thewatchdog
http://www.progressivereform.org/CPRBlog.cfm?fkScholar=26
http://www.progressivereform.org/CPRBlog.cfm?fkScholar=126
http://www.progressivereform.org/CPRBlog.cfm?idBlog=7635027A-D2CD-BD02-2B9BCA9EFCBF19DF

CPRBIlog: Washington State’s Weakened Water Quality Standards Will Keep Fish Off the Table, Undermine Tribal Health

Lesley
McAllister

Martha
McCluskey

Thomas
McGarity

Nina
Mendelson

Joel Mintz

Celeste
Monforton

Richard
Murphy

Catherine
O'Neill

Dave Owen
Michael Patoka
Lena Pons
Wayland Radin
Dan Rohlf

Daniel
Rosenberg

Noah Sachs

Christopher
Schroeder

Sidney Shapiro
[saac Shapiro

Matt Shudtz

Aimee
Simpson

Amy Sinden
Ben Somberg
Rena Steinzor
Dan Tarlock
Joseph Tomain

Robert
Verchick

Nicholas
Vidargas

David Vladeck
Wendy

contaminants in fish. Rather, the solution is to see
the bigger picture: human health-based standards
ought not be manipulated so as to undermine human
health. They shouldn’t permit greater contamination
of the very foods that are recommended as healthful
ways to combat diabetes, obesity, and other diet-
related conditions. The perversity of Ecology’s
preferred approach is underscored by the fact that the
National Indian Health Board and the Centers for
Disease Control and Prevention (CDC) are hard at
work in the opposite direction. They have devoted
funds and devised programs that seek to enable, not
thwart, tribal efforts to access and consume traditional
foods as a means to decrease the incidence and
impact of diabetes, obesity, and other conditions. For
example, the CDC has partnered with 17 tribes to
launch traditional foods programs, which seek to
encourage increased intake of these tribes’ first foods
in order to restore tribal health and well-being.

Ecology, itis true, can point to contemporary data that
document tribal people’s higher bodyweights to justify
its preferred approach. But Ecology would be
invoking this data in a vacuum, turning a blind eye to
the historical context in which this increase has
occurred. Ecology would also need to ignore the
implications of this choice for tribal members’ future
health, including tribes’ ability to combat the scourge
of diabetes and other diet-related illnesses in their
communities.

While the risk assessment method may give Ecology
the latitude to alter the bodyweight variable as a
matter of science and policy, there is a real question
whether Ecology should do so as a matter of
environmental justice. Such insensitivity to context
and effect ought not characterize today’s
governmental decisions affecting the fish — and
affecting the tribal people who depend on the fish.

Catherine O'Neill, CPR Member Scholar;
Professor of Law, Seattle University School of
Law. Bio.
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